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(f) Note accounts. For purposes of this
section, note accounts are not bor-
rowings.

[54 FR 49552, Nov. 30, 1989, as amended at 55
FR 7300, Mar. 1, 1990; 55 FR 13515, Apr. 11,
1990; 57 FR 14345, Apr. 20, 1992; 57 FR 33438,
July 29, 1992]

§563.81 Issuance of subordinated debt
securities and mandatorily redeem-
able preferred stock.

(a) General—(1) Savings associations re-
ceiving standard treatment. No savings
association subject to standard treat-
ment of its applications under §516.5 of
this chapter may issue subordinated
debt securities or mandatorily redeem-
able preferred stock includable in regu-
latory capital pursuant to this section
or amend the terms of such securities
unless it has obtained the written ap-
proval of OTS. Approval of the issuance
under this section, in order to meet the
requirements of §567.5 of this chapter,
may be obtained either before or after
the securities are issued. No approval
shall be granted unless issuance of the
securities and the form and manner of
filing of the application are in accord-
ance with the provisions of this sec-
tion.

(2) Savings associations receiving expe-
dited treatment. No savings association
eligible for expedited treatment under
§516.5 of this chapter may issue subor-
dinated debt securities or mandatorily
redeemable preferred stock pursuant to
this section for inclusion in regulatory
capital or amend the terms of such se-
curities unless it provides notice to
OTS, and such notice contains a state-
ment of the association’s intent to in-
clude such securities in regulatory cap-
ital. Notice should be made 30 days in
advance of an issuance of subordinated
debt securities or mandatorily redeem-
able preferred stock under this section,
if the association intends to qualify
such securities or stock as supple-
mentary capital under §567.5(b)(2) of
this chapter. Notice may be made ei-
ther before or after such securities are
issued, but will only be includable in
regulatory capital (to the extent per-
mitted by §567.5(b) of this chapter) if
the issuance of the securities and the
filing of the notice are in accordance
with the provisions of this section and
the savings association certifies, in
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writing, to the Office that all regu-
latory requirements have been met.
The Office reserves the right to deter-
mine after the 30-day notice period has
expired that the issuance does not com-
ply with the requirements of this sec-
tion or those of Part 567 for inclusion
in capital.

(b) Eligibility requirements. In deter-
mining whether an issuance of subordi-
nated debt securities or mandatorily
redeemable preferred stock is includ-
able in the regulatory capital of a sav-
ings association pursuant to this sec-
tion, the OTS will consider the fol-
lowing factors:

(1) Whether the issuance of such se-
curities by the savings association is
authorized by applicable law and regu-
lation and is not inconsistent with any
provision of the savings association’s
charter or bylaws. Proof of such provi-
sion shall be submitted with the notice
or application;

(2)(i) Whether, in the opinion of the
OTS the overall policies, condition and
operation of the savings association do
not afford a basis for supervisory objec-
tion to the application or notice. The
OTS shall establish guidelines that
shall identify supervisory bases that
may be used to object to the inclusion
of specific subordinated debt and pre-
ferred stock issuances as regulatory
capital. Such guidelines shall con-
stitute illustrative but not exclusive
bases for supervisory objection to sub-
ordinated debt and mandatorily re-
deemable preferred stock applications
and notices. Such bases for supervisory
objection may include, but are not lim-
ited to instances where:

(A) Regulatory capital, without re-
gard to the amount of any subordi-
nated debt and mandatorily redeem-
able preferred stock to be included in
regulatory capital, does not meet the
requirements of §567.2 of this chapter;

(B) Actual and expected losses have
not been offset by specific and general
valuation allowances to the extent re-
quired pursuant to §563.160 and §563.172
of this part; and

(C) Actual and anticipated income
from operations, after distribution of
earnings to the holders of savings ac-
counts, payment of dividends on out-
standing equity securities and payment
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of interest on borrowings but before in-
come taxes, is not demonstrably suffi-
cient for payment of dividends and re-
demption price, discount and related
expenses of the proposed issuance.

(ii) The OTS may modify the guide-
lines in paragraph (b)(2)(i) of this sec-
tion from time to time, as appropriate,
and any such changes shall be effective
for those applications and notices filed
after the date of the changes to the
guidelines and for those applications
and notices submitted to the OTS but
not yet deemed ‘‘complete.”

(3) Whether the issuance of such se-
curities by the savings association in
the transaction and any related trans-
actions will result in a transfer of risk
from the Savings Association Insur-
ance Fund or the Bank Insurance
Fund, as the case may be, to parties
other than savings associations. In this
connection, the issuance of subordi-
nated debt securities shall not be
deemed to result in a sufficient trans-
fer of risk if such securities or any in-
denture or related agreement pursuant
to which they are issued provides for
events of default or includes other pro-
visions that could result in a manda-
tory prepayment of principle by dec-
laration or otherwise, other than
events of default arising out of the ob-
ligor’s failure to make timely payment
of interest and principal, its failure to
comply with reasonable financial, oper-
ating and maintenance covenants of a
type that are customarily included in
indentures relating to publicly offered
issues of debt securities, and events of
default relating to certain events of
bankruptcy or insolvency, receivership
and similar events.

(c) Form of application or notice; sup-
porting information. Applications sub-
ject to standard treatment or notices
eligible for expedited treatment under
§516.5 of this chapter must be in the
form prescribed by OTS. The form of
application and instructions for a sav-
ings association subject to standard
treatment, and instructions for a no-
tice by a savings association subject to
expedited treatment, may be obtained
from the OTS. Information and exhib-
its shall be furnished in support of an
application or notice in accordance
with the applicable instructions, set-
ting forth all of the terms and provi-
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sions relating to the proposed issuance
and showing that all of the require-
ments of this section have been or will
be met.

(d) Requirements as to securities. Sub-
ordinated debt securities and
mandatorily redeemable preferred
stock issued pursuant to this section
shall meet all of the following require-
ments unless one or more of such re-
quirements, not including paragraphs
(A)(D)E)(A) and (d)(1)(ii) of this section
which are not eligible for waiver, are
waived by the OTS:

(1) Form of certificate. Each certificate
evidencing subordinated debt or
mandatorily redeemable preferred
stock issued by a savings association
pursuant to this section shall:

(i) Bear on its face, in bold-face type,
the following legends:

(A) “This security is not a savings
account or deposit and it is not insured
by the United States or any agency or
fund of the United States’’; and

(B) ‘““‘Absent prior written approval
by the Office, this security is not eligi-
ble for purchase by any savings asso-
ciation or a corporate affiliate thereof,
except that this security may be pur-
chased by a corporate affiliate of the
issuer or by any diversified savings and
loan holding company and any non-sav-
ings association subsidiary thereof.”

(ii) Clearly state that the security—

(A) Is subordinated on liquidation, as
to principal, interest, and premium, if
any, to all claims (including post-de-
fault interest) against the savings asso-
ciation having the same priority as
savings account holders or any higher
priority;

(B) Is unsecured by the assets of the
issuing association, or any of its affili-
ates; and

(C) Is not eligible as collateral for
any loan by the issuing association.

(iii) In connection only with a certifi-
cate evidencing subordinated debt,
state or refer to a document stating
the terms under which the issuing sav-
ings association may prepay the obli-
gation, which shall include at least the
right to prepay without premium or
other penalty during the fifteen
months immediately prior to the matu-
rity date;
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(iv) State or refer to a document
stating that, in connection with a cer-
tificate evidencing subordinated debt,
no voluntary prepayment of principal
shall be made and that no payment of
principal shall be accelerated and, in
connection with a certificate evidenc-
ing mandatorily redeemable preferred
stock, no voluntary redemption, other
than scheduled redemptions, shall be
made without the approval of the OTS
if the savings association is failing to
meet its regulatory capital require-
ments under part 567 of this chapter or,
if after giving effect to such payment,
the association would fail to meet such
regulatory capital requirements;

(v) State the limitations upon pay-
ment of interest or dividends, as appro-
priate imposed by 12 U.S.C. 1828(b); and

(vi) In connection only with a certifi-
cate evidencing subordinated debt, set
forth, in the certificate and the pur-
chase agreement or indenture, pre-
cisely the following statement:

Notwithstanding anything to the contrary
in this certificate (or in any related docu-
ment); (A) if the FDIC shall be appointed re-
ceiver for the issuer of this certificate (the
‘‘issuer’’) and in its capacity as such shall
cause the issuer to merge with or into an-
other financial institution, or in such capac-
ity shall sell or otherwise convey part or all
of the assets of the issuer to another finan-
cial institution or shall arrange for the as-
sumption of less than all of the liabilities of
the issuer by one or more other financial in-
stitutions, the FDIC shall have no obliga-
tion, either in its capacity as receiver or in
its corporate capacity, to contract for or to
otherwise arrange for the assumption of the
obligation represented by this certificate in
whole or in part by any financial institution
or institutions which results from any such
merger or which has purchased or otherwise
acquired from the FDIC as receiver for the
issuer, any of the assets of the issuer, or
which, pursuant to any arrangement with
the FDIC, has assumed less than all of the li-
abilities of the issuer. To the extent that ob-
ligations represented by this certificate have
not been assumed in full by a financial insti-
tution with or into which the issuer may
have been merged, as described in this para-
graph (A), and/or by one or more financial in-
stitutions which have succeeded to all or a
portion of the assets of the issuer, or which
have assumed a portion but not all of the li-
abilities of the issuer as a result of one or
more transactions entered into by the FDIC
as receiver for the issuer, then the holder of
this certificate shall be entitled to payments
on this obligation in accordance with the
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procedures and priorities set forth in any ap-
plicable receivership regulations or in orders
of the FDIC relating to such receivership.

(B) In the event that the obligation rep-
resented by this certificate is assumed in full
by another financial institution, which shall
succeed by merger or otherwise to substan-
tially all of the assets and the business of
the issuer, or which shall by arrangement
with the FDIC assume all or a portion of the
liabilities of the issuer, and payment or pro-
vision for payment shall have been made in
respect of all matured installments of inter-
ests upon the certificates together with all
matured installments of principal on such
certificates which shall have become due
otherwise than by acceleration, then any de-
fault caused by the appointment of a re-
ceiver for the issuer shall be deemed to have
been cured, and any declaration consequent
upon such default declaring the principal and
interest on the certificate to be immediately
due and payable shall be deemed to have
been rescinded.

(C) This security is not eligible to be pur-
chased or held by any savings association or
corporate affiliate thereof except that this
security may be purchased or held by a cor-
porate affiliate of the issuer or by a diversi-
fied savings and loan holding company and
its non-savings association subsidiaries. The
issuer of this security may not recognize on
its transfer books any transfer made to a
savings association or any corporate affiliate
thereof (except as provided in the preceding
sentence) and will not be obligated to make
any payments of principal or interest on this
security if the owner of this security is a
savings association or any corporate affiliate
thereof (except as provided in the preceding
sentence).

(2) Limitation as to term. No subordi-
nated debt security or mandatorily re-
deemable preferred stock issued by a
savings association pursuant to this
section shall have an original period to
maturity or required redemption of
less than seven years. During the first
six years that such a security is out-
standing, the total of all required sink-
ing fund payments, other required pre-
payments, required purchase-fund pay-
ments, required reserve allocations and
required redemptions with respect to
the portion of such six years as have
elapsed shall at no time exceed the
original principal amount or original
redemption price, thereof multiplied by
a fraction, the numerator of which is
the number of years that have elapsed
since the issuance of the security and
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the denominator of which is the num-
ber of years covered by the original pe-
riod to maturity or required redemp-
tion.

(3) Limitations on sale to certain asso-
ciations. (i) No savings association may
sell any subordinated debt securities
issued pursuant to this section to a
Federal Home Loan Bank or, except
with prior written approval of the Of-
fice in a supervisory case, to the FDIC;
and

(ii) Without the prior written ap-
proval of the Office, no savings associa-
tion may sell, either directly or indi-
rectly through an underwriter or oth-
erwise, any subordinated debt securi-
ties issued pursuant to this section to a
savings association or any corporate
affiliate thereof, except that a savings
association may sell such securities to
its corporate affiliates or to a diversi-
fied savings and loan holding company
and its non-savings association subsidi-
aries.

(4) Indenture. An issuer must use an
indenture, as described herein, for sub-
ordinated debt securities offered pursu-
ant to this section. Such an indenture
must provide for the appointment of a
trustee other than the obligor or an af-
filiate of the obligor (as defined in 12
CFR 583.2) and provide for the collec-
tive enforcement of the rights and rem-
edies of the security holders, if the ag-
gregate amount of debt securities
“publicly offered” (sales in a private
non-public offering as defined in 12
CFR 563g.4 are excluded) and sold by a
single obligor in any consecutive
twelve month period exceeds $2,000,000
and/or $5,000,000 in any consecutive
thirty-six month period.

(e) [Reserved]

(f) Additional requirements. The Office
may impose on the savings association
such requirements or conditions with
regard to the securities or the offering
or issuance thereof as it may deem nec-
essary or desirable for the protection of
purchasers, the savings association,
the Office, or the Savings Association
Insurance Fund or the Bank Insurance
Fund, as the case may be.

(g) Limitation on offering period. Fol-
lowing the date of approval of an appli-
cation by a savings association subject
to standard treatment by the OTS, or
the earlier of the date of non-objection
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by the OTS of a notice by a savings as-
sociation eligible for expedited treat-
ment or 30 days after submission of a
notice by such a savings association,
unless the OTS has rejected such no-
tice or issued a request for additional
information on such notice, the asso-
ciation shall have an offering period of
not more than one year in which to
complete the sale of the subordinated
debt securities or mandatorily redeem-
able preferred stock issued pursuant to
this section. The Office may in its dis-
cretion extend such offering period if a
written request showing good cause for
such extension is filed with it not later
than 30 days before the expiration of
such offering period or any previous ex-
tension thereof.

(h) Reports. Within 30 days after com-
pletion of the sale of the subordinated
debt securities or mandatorily redeem-
able preferred stock issued pursuant to
this section, the savings association
shall transmit a written report to the
OTS stating the number of purchases,
the total dollar amount of securities
sold, and the amount of net proceeds
received by the savings association.
The association’s report shall clearly
state the amount of subordinated debt
or mandatorily redeemable preferred
stock, net of all expenses, that the as-
sociation intends to be counted as reg-
ulatory capital.

(1)—(@) [Reserved]

(k) Conditions of approval and accept-
ance  for  subordinated debt and
mandatorily redeemable preferred stock
applications and notices. Issuance of
subordinated debt and mandatorily re-
deemable preferred stock applications
and notices shall be subject to the fol-
lowing conditions:

(1) Where securities are to be sold
pursuant to an offering circular re-
quired to be filed with the OTS pursu-
ant to 12 CFR 563g.2, and where such of-
fering circular has not yet been de-
clared effective prior to the date of ap-
proval of or nonobjection to the subor-
dinated debt or preferred stock applica-
tion or notice, the offering circular in
the form declared effective shall not
disclose any material adverse informa-
tion concerning the savings associa-
tion’s business, operations, prospects,
or financial condition not disclosed in
the latest form of offering circular
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filed as an exhibit to the application or
notice;

(2) The savings association shall sub-
mit to the OTS no later than 30 days
from the completion of the sale of the
securities, certification of compliance
with all applicable laws and regula-
tions in connection with the offering,
issuance, and sale of the securities;

(3) The savings association shall sub-
mit to the OTS no later than 30 days
from the completion of the sale of the
securities, the report(s) required by
paragraph (h) of this section and the
following additional items:

(i) Three copies of an executed form
of the securities issued pursuant to the
subject application or notice and a
copy of any related agreement or in-
denture governing the issuance of secu-
rities; and

(ii) A certificate from the principal
executive officer of the savings associa-
tion that states that to the best of his
or her knowledge, none of the securi-
ties issued pursuant to the subject ap-
plication or notice were sold to any as-
sociation whose accounts are insured
by the Savings Association Insurance
Fund, or a corporate affiliate thereof,
except as permitted by 12 CFR 563.81;

(4) That as of the date of approval or
nonobjection, there have been no mate-
rial changes with respect to the infor-
mation disclosed in the application or
notice as submitted to the OTS;

(5) The savings association receives
prior written approval or nonobjection
from the OTS for any post-approval
amendment to the securities or any re-
lated indenture if:

(i) The proposed amendment modifies
or is inconsistent with any provision of
the securities, or the indenture that is
required to be included therein by the
OTS’s regulations as may then be in ef-
fect or would result in a transfer of
risk to the savings association or the
Savings Association Insurance Fund or
the Bank Insurance Fund, as appro-
priate; and

(ii) All or a portion of the proceeds
from the issuance and sale of the secu-
rities would continue to be included in
the regulatory capital of the savings
association following adoption of the
amendment;

(6) The savings association shall sub-
mit to the OTS promptly after execu-
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tion, one copy of each amendment to
the securities or the related indenture,
made after approval or nonobjection,
and if prior approval of or nonobjection
to such amendment was not obtained,
shall also state the reason(s) such prior
approval or nonobjection was not re-
quired; and

(7) Before any offers or sales of the
securities are made on the premises of
the association or its affiliates, the
savings association shall submit to the
OTS a set of policies and procedures for
such sale of the securities satisfactory
to the OTS.

[54 FR 49552, Nov. 30, 1989, as amended at 55
FR 13515, Apr. 11, 1990; 57 FR 14345, Apr. 20,
1992; 62 FR 66262, Dec. 18, 1997; 66 FR 13008,
Mar. 2, 2001]

Subpart D [Reserved]
Subpart E—Capital Distributions

SOURCE: 64 FR 2809, Jan. 19, 1999, unless
otherwise noted.

§563.140 What
cover?
This subpart applies to all capital
distributions by a savings association
(“you”).

§563.141 What is a capital distribu-
tion?

does this subpart

A capital distribution is:

(a) A distribution of cash or other
property to your owners made on ac-
count of their ownership, but excludes:

(1) Any dividend consisting only of
your shares or rights to purchase your
shares; or

(2) If you are a mutual savings asso-
ciation, any payment that you are re-
quired to make under the terms of a
deposit instrument and any other
amount paid on deposits that the OTS
determines is not a distribution for the
purposes of this section;

(b) Your payment to repurchase, re-
deem, retire or otherwise acquire any
of your shares or other ownership in-
terests, any payment to repurchase, re-
deem, retire, or otherwise acquire debt
instruments included in your total cap-
ital under §567.5 of this chapter, and
any extension of credit to finance an
affiliate’s acquisition of your shares or
interests;
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